
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH 

 
UNITED STATES OF AMERICA ex rel. 
MARK CHRISTOPHER TRACY,  
 

Plaintiff, 
v. 
 
EMIGRATION IMPROVEMENT 
DISTRICT, et al., 

 
Defendants. 
 

 
 
ORDER GRANTING IN PART AND 
DENYING IN PART DEFENDANTS’ 
MOTION FOR ATTORNEYS’ FEES 
AND COSTS  
 
 
Case No. 2:14-cv-00701 
 
District Judge Jill N. Parrish 
 

 

This matter comes before the court on the Motion for Attorneys’ Fees and Costs Pursuant 

to 31 U.S.C. § 3730(d)(4) and 28 U.S.C. § 1927 filed by Defendants Emigration Improvement 

District (the “District”), Michael Hughes, Mark Stevens, David Bradford, Fred R. Smolka, Eric 

Hawkes, and Lynn Hales (collectively, “Defendants”) against qui tam relator Mark Christopher 

Tracy (“Tracy”) and his counsel, Christensen and Jensen, P.C. (“Christensen & Jensen”). 

BACKGROUND 

The District is a special service district organized under the laws of the State of Utah. The 

District was created to provide water and sewer services to the residents of Emigration Canyon, a 

township in Salt Lake County, Utah. The District has the power to issue bonds, charge fees and 

assessments, and levy taxes on the residents of Emigration Canyon.  On or about September 29, 

2004, the District received the final disbursement of a $1.846 million loan from Utah’s Drinking 

Water State Revolving Fund, which uses federal funds to finance the construction of water systems 

for drinking or culinary water.  

Tracy filed his initial qui tam complaint on September 26, 2014. He amended the complaint 

on May 01, 2015 (“First Amended Complaint”) and on August 18, 2015 (“Second Amended 
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Complaint”).  Tracy filed a wrongful lis pendens on August 20, 2015.1 After the court’s dismissal 

of the case and Tracy’s successful appeal to the Tenth Circuit, on remand Tracy again amended 

his complaint (“Third Amended Complaint”). Tracy’s Third Amended Complaint asserted two 

causes of action under the False Claims Act. First, Tracy alleged that the District and its alleged 

co-conspirators made false statements that induced the Government to disburse the proceeds of the 

$1.846 million loan. Second, Tracy alleged that the District, after the loan proceeds were disbursed, 

failed to comply with conditions of the loan and failed to report this noncompliance to the 

Government. The United States declined to intervene in the matter on three separate occasions:  

(1) after reviewing the Amended Complaint on May 7, 2015 (ECF No. 11); (2) after reviewing the 

Second Amended Complaint on November 20, 2015 (ECF No. 69); and (3) after reviewing the 

Third Amended Complaint on March 20, 2018 (ECF No. 199). On June 22, 2018, the court 

dismissed Tracy’s Third Amended Complaint as to defendants Emigration Improvement District, 

Smolka, Hughes, Stevens, Bradford, Hales, Hawkes, Creamar and Carollo Engineers and ordered 

Tracy to show cause as to why his remaining claims should not also be dismissed. Pursuant to 

Tracy’s response, the court dismissed with prejudice all remaining claims on June 25, 2018. 

Defendants filed the present motion for attorneys’ fees and costs that same day. 

 

 

                                                 
1 In the course of litigating defendants’ motion for attorneys’ fees and costs due to the wrongful 
filing of the lis pendens, the court disqualified Christensen & Jensen P.C. (ECF No. 159) and 
denied Tracy’s motion to reconsider their disqualification. When Tracy failed to appoint new 
counsel, the court dismissed the complaint without prejudice on March 28, 2017. Tracy appealed 
to the Court of Appeals for the Tenth Circuit. The Tenth Circuit upheld the initial disqualification, 
but reversed the district court’s denial of the motion to reconsider and the dismissal of the case. 
On remand, the court granted the motion to reconsider and reinstated Christensen & Jensen as 
counsel. ECF No. 187. 
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ANALYSIS 

Defendants’ motion for fees relies on two separate fee provisions. First under 31 U.S.C.  

section 3730(d)(4), the district court may award Defendants their reasonable attorneys’ fees and 

expenses if (1) “the Government does not proceed with the action;” (2) the Defendants prevail in 

the action; and (3) “the court finds that the claim of the person bringing the action was clearly 

frivolous, clearly vexatious, or brought primarily for purposes of harassment.” In this case, the 

United States Government declined to intervene three times2 and Defendants prevailed.3 Thus, the 

only element in dispute is whether Tracy’s action was clearly frivolous, vexatious, or brought 

primarily for purposes of harassment.   

Additionally, Defendants ask that Tracy’s counsel, Christensen & Jensen, be held jointly 

and severally liable for the award of attorneys’ fees and costs. Under 28 U.S.C. section 1927, the 

court may require “any attorney or other person admitted to conduct cases in any court of the 

United States or any Territory thereof who so multiplies the proceedings in any case unreasonably 

and vexatiously” to “satisfy personally the excess costs, expenses, and attorneys’ fees” incurred 

by the opposing party.   

Tracy opposes the motion for attorneys’ fees under both provisions on the grounds that he 

had reasonable arguments supporting his claims, and thus they were not frivolous, vexatious, or 

brought primarily for purposes of harassment.  The court addresses each of the provisions at issue 

in turn.  

                                                 
2 The Government declined to intervene on May 7, 2015 (ECF No. 11), November 20, 2015 
(ECF No. 69), and on March 20, 2018 (ECF No. 199). 
3 The court dismissed the case and entered Judgment against plaintiff on June 25, 2018. ECF No. 
230. 
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A. ATTORNEYS’ FEES PURSUANT TO 31 U.S.C. § 3730(D)(4) 

Pursuant to 31 U.S.C. section 3730(d)(4) the court may award attorneys’ fees if the court 

“finds that the claim of the person bringing the action was [1] clearly frivolous, [2] clearly 

vexatious, or [3] brought primarily for purposes of harassment.” “The FCA does not define the 

terms ‘clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment,’” but 

most courts treat the attorney fee provision of 31 U.S.C. section 3730(d)(4) as “analogous to that 

used for claims for attorney fees brought under 42 U.S.C. § 1988.” U.S. ex rel. Grynberg v. 

Praxair, Inc., 389 F.3d 1038, 1055 (10th Cir. 2004) (citing Christiansburg Garment Co. v. EEOC. 

Grynberg, 434 U.S. 412, (1978)). Although courts often analyze all three elements, each element 

can independently sustain an award of attorney fees. See In re Nat. Gas Royalties Qui Tam Litig., 

845 F.3d 1010, 1017–18 (10th Cir.), cert. denied sub nom. U.S. ex rel. Grynberg v. Agave Energy 

Co., 138 S. Ct. 84 (2017) (upholding an award of attorneys’ fees solely because the relator’s claim 

was clearly frivolous without reaching the other two elements).  

1. Clearly Frivolous 

The Supreme Court in Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978) 

defined the standard for whether a suit is clearly frivolous. See ex rel. Grynberg, 389 F.3d at 1058 

(addressing the fee provision analysis under 42 U.S.C. § 1988 as applied to 31 U.S.C.  

§ 3730(d)(4))). Under Christiansburg, to be held frivolous, “[t]he plaintiff’s action must be 

meritless in the sense that it is groundless or without foundation. The fact that a plaintiff may 

ultimately lose his case is not in itself a sufficient justification for the assessment of fees . . . .” Id. 

(quoting Houston v. Norton, 215 F.3d 1172, 1174 (10th Cir. 2000)).  This standard is “a difficult 

standard to meet, to the point that rarely will a case be sufficiently frivolous to justify imposing 

attorney fees on the plaintiff.” Id. at 1059 (quoting Mitchell v. City of Moore, Okla., 218 F.3d 1190, 

1203 (10th Cir. 2000)). 
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 In assessing whether a case is frivolous, “the district court [must] review the entire course 

of the litigation.” Ex rel. Grynberg, 389 F.3d at 1059 (citing Christiansburg Garment Co., 434 

U.S. at 421–22). “[A] plaintiff should not be assessed his opponent’s attorneys’ fees unless a court 

finds that his claim was frivolous, unreasonable, or groundless, or that the plaintiff continued to 

litigate after it clearly became so . . . .” Id. at 1058 (quoting Houston v. Norton, 215 F.3d at 1174). 

Defendants allege that Tracy’s entire complaint was clearly frivolous, if not from the outset, then 

at least from the point when the United States declined to intervene for a second time. 

In Tracy’s Third Amended Complaint, he asserted two causes of action. First, Tracy 

alleged that the District and its co-conspirators made false statements that induced the Government 

to disburse the proceeds of the $1.846 million loan in violation of 31 U.S.C. § 3729(a)(1)(A) and 

U.S.C. § 3729(a)(1)(B). These sections of the False Claims Act impose liability on any person who 

(A) “knowingly presents, or causes to be presented, a false or fraudulent claim for payment or 

approval” or (B) “knowingly makes, uses, or causes to be made or used, a false record or statement 

material to a false or fraudulent claim.” 31 U.S.C. § 3729(a)(1)(A)–(B). Second, Tracy alleged that 

the District, after the loan proceeds were disbursed, failed to comply with conditions of the loan 

and failed to report this noncompliance to the Government in violation of 31 U.S.C.  

§ 3729(a)(1)(G).4  This section imposes liability on any person who (1) “knowingly makes, uses, 

or causes to be made or used, a false record or statement material to an obligation to pay or transmit 

money or property to the Government” or (2) “knowingly conceals or knowingly and improperly 

                                                 
4 Claims brought under § 3729(a)(1)(G) have been referred to as reverse false claims: “instead of 
creating liability for wrongfully obtaining money from the government, the reverse-false-claims 
provision creates liability for wrongfully avoiding payments that should have been made to the 
government.” United States ex rel. Barrick v. Parker-Migliorini Int’l, LLC, 878 F.3d 1224, 1226 
(10th Cir. 2017). 
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avoids or decreases an obligation to pay or transmit money or property to the Government.” The 

court addresses each cause of action in turn.  

a. First Cause of Action 

Defendants allege that Tracy’s first cause of action was clearly frivolous because it was 

barred by the applicable statute of limitations. Two distinct statute of limitations apply in qui tam 

cases. These can be found at 31 U.S.C. section 3731(b), which provides: 

(b) A civil action under section 3730 may not be brought— 
 
 (1) more than 6 years after the date on which the violation of section  
  3729 is committed, or 
 
 (2) more than 3 years after the date when facts material to the right of  
  action are known or reasonably should have been known by the  
  official of the United States charged with responsibility to act in  
  the circumstances, but in no event more than 10 years after the date 
  on which the violation is committed,  

whichever occurs last. 
 

Tracy’s suit is a private qui tam suit. The Tenth Circuit has held repeatedly that the six-year statute 

of limitations found at subsection 3731(b)(1) “applies to actions pursued by private qui tam 

relators” and that subsection 3731(b)(2) “was not intended to apply. . .” to private qui tam relator 

suits at all. United States ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 472 F.3d 702, 

725-26 (10th Cir. 2006); see also United States ex rel. Told v. Interwest Const. Co., 267 F. App’x 

807, 809 (10th Cir. 2008). Because subsection 3731(b)(2) does not apply to private relator suits, 

neither the ten-year statute of limitations nor the tolling provisions apply. Thus, the six-year statute 

of limitations runs from the date of the violation, not the date of the relator’s discovery of the 

violation.  

 Tracy filed suit on September 26, 2014. In his initial complaint, Tracy alleged that the bond 

at issue in this suit closed on May 3, 2005. But the bond actually closed on November 21, 2002, 

placing the suit well outside both the ten-year and the six-year statute of limitations. Tracy then 
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amended his suit to allege that the statute of limitations began on the date of the final disbursement 

of the loan—on September 29, 2004. But even assuming that the final disbursement date is the 

date on which the statute of limitations began, which is disputed, Tracy’s suit was still outside the 

six-year statute of limitations applicable to private qui tam suits. Defendants allege that fact renders 

Tracy’s suit clearly frivolous.   

To defend against the motion to dismiss, and to defend against the attorneys’ fee motion 

here, Tracy argued that this court should ignore Tenth Circuit precedent and follow “better-

reasoned cases,” such as United States ex rel. Hyatt v. Northrop Corp., 91 F.3d 1211, 1217 (9th 

Cir. 1996) and United States ex rel. Hunt v. Cochise Consultancy, Inc., 887 F.3d 1081, 1088–90 

(11th Cir. 2018), that have allowed private qui tam relators to rely on the statute of limitations and 

the tolling provisions of subsection 3731(b)(2). See Pl.’s Opp. Mot. Dismiss at 16, ECF No. 211. 

The tolling provision would allow Tracy ten years from the date of his discovery of the violation 

to file suit, not ten years from the violation itself.  But these arguments are clearly contrary to the 

Tenth Circuit’s holding in United States ex rel. Sikkenga v. Regence Bluecross Blueshield of Utah, 

472 F.3d 702 (2006).   

Arguing that a previous court decision was incorrectly decided is not in and of itself 

frivolous, but Tracy’s entire argument was based upon his request that this court simply ignore 

Tenth Circuit precedence by which it is bound. United States v. Spedalieri, 910 F.2d 707, 709 n.2 

(10th Cir. 1990). And Tracy had no reason to believe that the Tenth Circuit would reconsider its 

holding because it has already declined at least once to reconsider its interpretation of 

section 3731(b). See United States ex rel. Told v. Interwest Const. Co., Inc., 267 F. App’x 807, 

809 (internal citation and quotation marks omitted) (“Because we are bound by the precedent of 

prior panels absent en banc reconsideration or a superseding contrary decision by the Supreme 
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Court, we decline the relator’s novel invitation to revisit our decision in Sikkenga.”). Moreover, 

while Tracy may have had a good faith argument as to when the statute of limitations began to run 

and which statute of limitations should apply at the outset of his suit, his course of conduct suggests 

that when he recognized the futility of his legal position, he began taking liberty with the facts to 

avoid the inevitable conclusion that his claim was time-barred. Each time the underlying facts were 

disproved, Tracy changed the basic factual assertions giving rise to his complaint and made 

arguments clearly contrary to Tenth Circuit law. The court agrees with the Defendants that Tracy 

should have known his suit was frivolous at least when the United States declined to intervene for 

the second time. Alternatively, Tracy should have realized his suit was frivolous when, according 

to his own representations, twenty-four other law firms refused to take the case after his counsel 

was disqualified. 

Finally, Tracy argued that the government suffered “new, never-before-incurred damages” 

within the six-year statute of limitations. But Tracy failed to sufficiently allege any “new damages” 

during the six-year period. He did not allege any in his complaints. The issue was first raised in a 

memorandum opposing a motion to dismiss and even then, it was alleged without supporting 

factual assertions. The court does not see how these alleged new damages offer any support for his 

claims. The court therefore concludes that Tracy litigated his first cause of action past the point 

when it became frivolous. The court does not reach a conclusion as to when the claim became 

frivolous because, as discussed below, the court finds that the entire suit was vexatious and brought 

primarily for purposes of harassment.  

b. Plaintiff’s Second Cause of Action 

Tracy’s second cause of action alleged that the District “knowingly made, used, or caused 

to be made or used, a false record or statement material to an obligation to pay or transmit money 

or property to the United States Government, or knowingly concealed or knowingly and 
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improperly avoided or decreased an obligation to pay or transmit money or property to the United 

States Government” in violation of 31 U.S.C. section 3729(a)(1)(G). Third Am. Compl. ¶ 516. 

Specifically, Tracy’s complaint alleged that the District defaulted on the loan by failing to comply 

with certain conditions and, because it was in default, the District was obligated to transmit money 

to the Government. But the plain language of the loan documents contradicts Tracy’s allegation.  

To state a claim for relief under the second provision of 31 U.S.C. section 3729(a)(1)(G), 

Tracy had to plausibly allege that the District knowingly concealed or knowingly and improperly 

avoided or decreased an obligation to pay or transmit money or property to the Government. Tracy 

alleged in a conclusory manner that “[b]ecause [the District] . . . defaulted on the loan, it has an 

established duty to transmit or pay money to the United States Government.” Third Am. Compl. 

¶ 530. But nowhere in the Third Amended Complaint did Tracy allege any facts showing that the 

District was obligated to transmit money or property to the Government in the event of default. 

Even if the court could credit Tracy’s conclusory allegations, those allegations are contradicted by 

the terms of the loan documents, which Tracy did not attach to any of his complaints, but the court 

considered upon request by Defendants.  Upon considering the loan documents, the court found 

that Tracy failed to allege an event of default and thus failed to establish that the District was 

required to pay an interest penalty. And even if there were an event of default, the District was not 

necessarily required to pay an interest penalty. In short, the terms of the loan documents are 

inconsistent with Tracy’s conclusory allegation that the District was in default and was therefore 

required to pay or transmit money or property to the Government. Tracy had no grounds to bring 

his second cause of action. Thus, this claim was also frivolous. 

2. Clearly Vexatious or Brought Primarily for Purposes of Harassment 

The court now turns to the second and third prongs of 31 U.S.C. section 3730(d)(4) under 

which it must assess whether Tracy’s claims were vexatious or brought primarily for purposes of 
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harassment. The court concludes they were both. Because these two prongs are closely linked and 

evidence of vexatiousness supplies evidence of intent to harass, the court analyzes these two 

prongs together: 

Evidence of vexatiousness or an intent to harass on the part of a 
plaintiff includes, but is not limited to, actions that deliberately delay 
the proceedings, attempts to relitigate a previously decided claim 
against the same defendant, the raising of new allegations in an 
effort to circumvent the arguments in a defendant’s motion to 
dismiss, and the inclusion of counts for which the available evidence 
defeats any inference of a false claim.  

 

In re Nat. Gas Royalties Qui Tam Litig., 2011 WL 12854134, at *11 (D. Wyo. 2011), aff'd, 845 

F.3d 1010 (10th Cir. 2017) (quoting U.S. ex rel. J. Cooper & Assocs., Inc. v. Bernard Hodes Grp., 

Inc., 422 F. Supp. 2d 225, 238 (D.D.C. 2006)). “The distinction between vexatious conduct and 

harassment stems from the intentions of the plaintiff.” J. Cooper & Assocs., 422 F. Supp. at 238 

n19. “[T]he term “vexatious” means that the losing party’s actions were ‘frivolous, unreasonable, 

or without foundation, even though not brought in subjective bad faith.’” Washington Hosp. Ctr. 

v. Serv. Employees Int'l Union Local 722, AFL-CIO, 746 F.2d 1503, 1510 (D.C. Cir. 1984) 

(quoting Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978)). In contrast, “the word 

‘harassment’ suggests bad faith on the part of the plaintiff.” J. Cooper & Assocs., 422 F. Supp. 2d 

at 238 n19. “[A] Plaintiff uses the qui tam provisions for the purposes of harassment” when “the 

Plaintiff [does] little more than dress up his personal grievance[s] . . . as a qui tam claim . . . .” U.S. 

ex rel. Herbert v. Nat'l Acad. of Scis., No. CIV. A. 90-2568, 1992 WL 247587, at *9 (D.D.C. Sept. 

15, 1992). The court finds that Tracy’s behavior was both vexatious and harassing. 

a. Vexatious 

 First, Tracy’s behavior was clearly vexatious. Not long after the initiation of his suit, Tracy 

filed a lis pendens indicating that the lawsuit had put at issue Defendants’ water rights. But in fact, 
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there was no good faith basis for suggesting that Tracy’s lawsuit for damages under the False 

Claims Act had any bearing at all on the ownership of Defendants’ water rights. Nevertheless, 

Tracy immediately followed his wrongful lis pendens filing by sending letters to the residents of 

Emigration Canyon describing the lis pendens and accusing the District of fraudulently 

manipulating water rights. And when Defendants challenged the lis pendens, Tracy made no 

serious effort to defend its filing. Indeed, during oral argument on the motion to release the lis 

pendens, Tracy’s counsel admitted that the lis pendens was based upon the premise that equitable 

relief was available to a relator under the False Claims Act, but he could not identify a single case 

supporting that proposition. Hr’g Mot. Release Lis Pendens Tr. 21:1–25:8, ECF No. 141. Tracy’s 

counsel further admitted that Tracy had not even included in his prayer for relief anything that 

would affect the property interest in the water rights that were the subject of the lis pendens. Id. at 

35:18–36:8. He also acknowledged that Tracy had continued to send out letters to clients of the 

District referencing the lis pendens even after the government had declined to intervene in the case 

and after Tracy had offered to withdraw the lis pendens if the District would withdraw its request 

for attorney fees. Id. at 36:9–40:8. The court thereafter concluded that the lis pendens was 

“unreasonable” and “without foundation.” Accordingly, the court held the lis pendens was 

wrongful and ordered the lis pendens be released. This behavior was clearly vexatious.  

b. Brought Primarily for Purposes of Harassment 

The court also finds that Tracy’s actions indicate bad faith and a clear intent to harass.  

During the course of the litigation, Tracy continued to make specious accusations against 

Defendants that he aired to the public. Tracy wrote letters and emails to the residents of Emigration 

Canyon. His correspondence included allegations from court documents describing the fraud 

allegations that he had levied against Defendants. For example, in September of 2015, Tracy wrote 

a letter specifically discussing the alleged involvement of David Bradford and Michael Hughes in 
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the lawsuit at the time that Bradford and Hughes were both running for reelection on the District’s 

Board. Other letters that Tracy sent in 2017 and 2018 repeated the allegations that the District 

intended to use residents’ money and tax dollars to pay the fees and federal debt at issue in the 

lawsuit. Tracy sent these letters as self-proclaimed president of the Emigration Canyon 

Homeowner’s Association. His letters, immediately following new filings with the court, are 

evidence of his bad faith in pursing this lawsuit. Tracy’s behavior leads the court to conclude that 

Tracy brought his qui tam suit to air personal grievances against the Defendants in pursuit of an 

ulterior motive, rather than seek money damages on behalf of the United States. The court finds 

that Tracy’s behavior was vexatious and that the suit was brought primarily for purposes of 

harassment. Accordingly, the court will award attorneys’ fees to Defendants pursuant to 31 U.S.C. 

section 3730(d)(4). 

 

B. ATTORNEYS’ FEES PURSUANT TO 28 U.S.C. § 1927 

 Defendants also move for Tracy’s counsel, Christensen & Jensen, to be held jointly and 

severally liable pursuant to 28 U.S.C. section 1927. That statute states:  

Any attorney or other person admitted to conduct cases in any court 
of the United States or any Territory thereof who so multiplies the 
proceedings in any case unreasonably and vexatiously may be 
required by the court to satisfy personally the excess costs, expenses, 
and attorneys’ fees reasonably incurred because of such conduct. 

28 U.S.C. § 1927 (emphasis added).  On May 25, 2016, the court granted the motion to release the 

wrongful lis pendens and entered judgment, including attorneys’ fees, against Tracy. Defendants 

moved to hold Tracy’s attorneys, Christensen & Jensen, jointly and severally liable for the filing 

of the wrongful lis pendens. Christensen & Jensen opposed this motion, which led to the court’s 

subsequent disqualification of Christensen & Jensen. Christensen & Jensen later withdrew its 

objection to being held jointly and severally liable and filed a motion for reconsideration regarding 
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its disqualification. The court denied the motion to reconsider and dismissed Tracy’s Second 

Amended Complaint when he failed to appoint new counsel. Tracy appealed to the Tenth Circuit. 

On appeal, the Tenth Circuit upheld the district court’s decision to disqualify Christensen & 

Jensen, but reversed the denial of the motion for reconsideration and the dismissal of the Second 

Amended Complaint.  

On remand, the district court reinstated Christensen & Jensen and ordered that it be held 

jointly and severally liable for defendants’ attorneys’ fees and costs in the amount of $19,936.00 

related to the wrongfully filed lis pendens. Because the court has already held Christensen & 

Jensen jointly and severally liable for actions related to the wrongful lis pendens, the court must 

now consider whether its behavior unrelated to the lis pendens has “so multiplie[d] the proceedings 

in [this] case unreasonably and vexatiously” that further judgment should be entered against it 

jointly and severally with Tracy. The court finds that it has not.  

After being reinstated, Christensen & Jensen continued to litigate the case on behalf of its 

client. When the court granted Tracy permission to file an amended complaint, Christensen & 

Jensen filed the Third Amended Complaint based upon factual representations made by Tracy. 

Christensen & Jensen then pursued the litigation through the dismissal of the complaint and the 

entry of judgment against Tracy. Although the court holds that the case is frivolous and vexatious, 

this determination is primarily based upon Tracy’s actions in using the lawsuit and its allegations 

to attack the District and its business operations.  The court has seen no evidence that Christensen 

& Jensen sent harassing letters, nor did it multiply the proceedings unreasonably and vexatiously 

after being disciplined for the wrongful lis pendens. Thus the court will not hold Christen & Jensen 

jointly and severally liable with Tracy.  
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C. REASONABLE ATTORNEYS’ FEES 

31 U.S.C. section 3730(d)(4) states that “the court may award to the defendant its 

reasonable attorneys’ fees and expenses . . . .” Defendants request attorneys’ fees in the amount of 

$118,831.00 for 497.2 hours billed by counsel after the government’s second notice of intent not 

to intervene, at the rate of $220.00 to $280.00 per hour. The court finds that the billing rates of 

Jeremy R. Cook ($220.00 per hour) and William Garbina ($265.00–$280.00 per hour) are 

reasonable. In Jeremy R. Cook’s affidavit in support of the motion for attorneys’ fees, Cook 

includes a detailed summary of the time spent by each attorney in the course of the litigation. See 

Affidavit/Declaration of Jeremy R. Cook, Ex. 1, ECF No. 228. The billing summary is sufficiently 

detailed and the hours recorded therein are reasonable. Counsel has already excluded fees awarded 

by the court in the previous judgment for hours billed on the wrongful lis pendens. However, even 

though the amount requested is reasonable, the court cannot award fees in the full amount 

requested by Defendants. Defendants’ request includes fees related to the litigation in this court 

following the disqualification of Christensen & Jensen, the overturned dismissal of the case, and 

the fees incurred while litigating the appeal to the Tenth Circuit. The court will not award those 

fees for the reasons explained below.  

First, the court’s denial of the motion to reconsider the disqualification of Christensen & 

Jensen and the subsequent dismissal of the lawsuit due to Tracy’s lack of counsel were reversed 

on appeal, meaning that Defendants did not prevail on these issues. Accordingly, the court declines 

to award fees for the period from the filing of the motion for reconsideration on September 14, 

2016 through the order that dismissed the case for Tracy’s failure to appoint a new attorney on 

March 28, 2017. 

Second, this court is not authorized to award fees related to the appeal. The Tenth Circuit 

has held “that a district court lack[s] authority to award appellate-related fees to a prevailing party 
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absent explicit statutory authorization.” See In re Nat. Gas Royalties Qui Tam Litig., 845 F.3d 

1010, 1024 (10th Cir.), cert. denied sub nom. U.S. ex rel. Grynberg v. Agave Energy Co., 138 S. 

Ct. 84, 199 L. Ed. 2d 184 (2017) (quoting Hoyt v. Robson Cos., Inc., 11 F.3d 983, 985 (10th Cir. 

1993)). Defendants have not alleged that this court has any such statutory authorization. Although 

there is a narrow exception to this rule available in the context of interlocutory appeals, that 

exception is only available if the party seeking attorneys’ fees prevails on the interlocutory appeal. 

Id. (citing Crumpacker v. Kansas, 474 F.3d 747, 756 (10th Cir. 2007)). As Defendants did not 

prevail in the Tenth Circuit, the court cannot award fees related to the appeal and the court will not 

award fees related to the initial litigation regarding the issues on which the court was reversed.  

The fees incurred litigating Christensen & Jensen’s and Tracy’s motions to reconsider and 

the dismissal of the case include 24.9 hours billed from September 14, 2016 through March 28, 

2017, at various rates, for a total sum of $5,906.005 and the fees related to the appeal include 87.5 

hours billed from April 21, 2017 through December 14, 2017, at various rates, for a total sum of 

$20,260.00.6 The court will therefore reduce the fee award requested by a total amount of 

$26,166.00. 

 

 

  

                                                 
5 See Affidavit/Declaration of Jeremy R. Cook, Ex. 1 at 5-7. The court considers the 24.9 hours 
billed from September 14, 2016 through March 28, 2017 to be fees incurred litigating the issues 
for which Defendants were not the prevailing parties. These entries total $5,906.00. The court 
does not exclude the hours billed between the disqualification order on August 6, 2016 and the 
filing of the motion to reconsider on September 14, 2016, because the court was not reversed on 
its initial disqualification of Christensen & Jensen.   
6 See Affidavit/Declaration of Jeremy R. Cook, Ex. 1 at 7-8. The court considers the 61 billing 
entries from April 21, 2017 through December 14, 2017 to be fees incurred during the appeal. 
These 61 entries total $20,260.00.  
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ORDER 

 The court GRANTS Defendants’ motion for an award of attorneys’ fees and costs against 

plaintiff-relator Tracy pursuant to 31 U.S.C. § 3730(d)(4) in the amount of $92,665.00 for 384.8 

hours billed. The court DENIES the motion to hold plaintiff’s counsel, Christensen & Jensen, 

jointly and severally liable pursuant to 28 U.S.C. § 1927. IT IS HEREBY ORDERED that the 

Clerk of Court enter Judgment for Defendants against plaintiff Mark Christopher Tracy in the 

amount of $92,665.00. 

 

 

Signed February 5, 2019 

      BY THE COURT 

 

______________________________ 
Jill N. Parrish 
United States District Court Judge 
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